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Arising out of Order-in-Original No 02/Gayatri/AR-II/Div-l/Supdt/20~5-16 Dated 12.02.2016

Issued by Supdt AR-II Div-I, Service Tax, Ahmedabad

ai41citcocif cpl' -.=rr=r ~ -qm Name & Address of The Appellants

Mis. Gayatri Filler Pvt Ltd Ahmedabad

gr 3r4la 3mar orige ash{ sf anf@a 5fr hf@rat at arft [=fRa Tar a
7aar &
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

tit zyc, Ura yca vi hara ar4lat1 +nnf@err at 3r@ta

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcR:fn:r~.1994 c#l' tTRT 86 cfi 3@T@ ~ cITT ~ cB' '9IB c#l' 'G'lT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

tiftEr=r ahrm 'Cfro flat zc, oar ca vi hara 37fl#tu nrznf@raw 3it. 2o, q #ea
fRaa al3us, enut +u, 3lard--380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) arfl#ta znnf@raur at ffh1 rf@)Ru, 1994 c#l' tTRT 86 (1) cB' 3iasfa r9la
~ Pl<.1l-llcJc>1"1, 1994 cB' frrwr 9 (1) cB' 3@T@~ lp]l=f ~:tr- 5 ll "cJR ~ ll cITT
Gr rift gi 3 tr; fGr 3rat Rase 3r8 al nu{ l st 4Rut
ft Gt afe (s va fr ffl 'ITTlfr) 3ITT' WQ:f '# furn x~ '#~ cBT rll Ill 4"1 d
Rena &, ai 1fa m1aueta aa a znrft # err fzr a 7a aif4a a~* xii(f j uei vaa qt ni, ans #t ai om C'fllTllT 7fllT~~ 5 C'fffif m~ cp1=f

t %1 ~ 1 ooo/- #tr ?ft z)fl t sei hara at it, an #l it om C'fllTllT 7fllT ~
~ 5 C'fffif m 50 C'fffif "dcP al at u; soo/- hr hat zft uref aa d min, an at
lWf om C'fllTllT 7fllT~~ 50 C'fffif Tl ak unlar & asi wq, 1oooo/- #ha hf itft I

(ii) The appeal· under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 0·----
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demang~~N,~~
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. y~~o~.- ,, - ,.·" t1.l',, r.
where the amount of service tax & interest demanded & penalty levied is more th'atf ifty,"ftJ.t- \, ~
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registr~-P: @ the%%8 ·a
bench of nominated Public Sector Bank of the place where the bench of Tribunal is ui a.,:. d. C.) /.§
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(iii) ffirn:1 3T~1-l. 1994 cf,) tff'{[ 86 qfr q-qr3ii vi (2) a aifa 3n4ta av
frrwrmRI. 194 fm 9 (2) 3ifa ferRa wf ~.ir.-7 11 ctr vfT ~ -qct ~ ml1.T
3Trp@=a Un zycas (sr@) a snag a uRii (0IA)( waimfa if rf) 3ftx ·wrx
3nqaa, rerun y q 3gar rerar an artUra zyn, 3rj#ta naf@rat al am)aa ara
cfi OOT ml ~ 3l~T (010) cf,) >lfa- ~uAT m.fi I

(iii) The appeal tinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. .

2. ,.,11.mr.11r!mi ~~~ arfqf.rwr. 1915 m'r '!.!Rf! T 3rqdl--4 a siafa feafRa @ng
31IrGu 3rt vi emr ,feral am2r 4l >1fcr tT'{ xii 6.50/- tW-\ cnT ~TTWT~~c
-~PTT 'i3'Ffi 'rfll%'1{ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. #tar gga, ware zys vi hara 3fl4hr nznf@rat (arffafe) fuara<ft, 1gs2 i aft
uat 3rtid[@r m#it at afaRra a aa fmii at 3it ft ea naffa Rn urat &l

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tan ora, he4hr 3eura arras vi hara 3fl#a uf)aw (@ha W IDB .3fl11<>1T in~'t al
2s4r 3uTz 2ra 31f@)era, &gy t nu 34qh 3iaiia ffzr«in-2) 3f@)f@rm cg(oy &r iaf
29) fii : s.e.2y 5it Rt far 3#f@1fun, r&&y # urr z3 h 3iaviaara at frarrr are &, a
fot\'ii1ri=ra& qa-frsmr aat 3far4 , rra f zr nr h 3iaiia starf ;jflc'f cTmr 3fCli1mr 2zr fr
c.tf cfi,% ~"'(jl[ :rr 3-1Rlcl, cT ~

c4tr=nre ra vihara a 3ia nfr @r av gm" 2 farnf@re
(i) 'tfRf 11 g1° in 3i'c=rirrT ~cf ~cf,Jf

(iil =B"c:Tcic: sat a ua uf
(iii) rd 5rat f1matt 2 £Gr# 6 in .3icf.l@ t<T '{cfi'Jf

c:, grit arf rzg fh s« «nr hmuter f@rzr (@i. 2) 91f@1f7I#1, 2014 iii" 3-lT{;Flli '"ff 1{'T f<ITT.fl
3itnc-f\<r u~cnrfr inmra-r Fcmrn<tlt.,p.m.:r 3r;;frvi 3r4tr as arq arizit

4. F-'.)r an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20"14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duly demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr iaaf , zr 3rr as uf a4 @rawpar sf area 3rrur area 11 vs
fcrcTJfua ~ t=ir an-ar fcITT!"wg grcah 10% yraru alt sziha zvs faaf@a ia zyg m-
10% 0p1ateqRt smraft
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally. where penalty alone is in dispute.
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V2(ST)186/A-11/2015-16

ORDER IN APPEAL

M/s. Gayatri Fillers Pvt: Ltd., 406- Sahjanand Complex, B/h AEC,
Naranpura, Nr. Sola Housing Colony , Ahmedabad (hereinafter referred to as

appellants') have filed the present appeals against the Order-in-Original
number 02/Gayatri/AR-II/Div-I/Supdt/2015-16 dated 05.03.2016

(hereinafter referred to as 'impugned orders') passed by the Superintendent

AR-II, Service Tax Div-I, APM Mall, Satellite, Ahmedabad (hereinafter

referred to as 'adjudicating authority'J;

2. The facts of the case, in brief, are that the appellants were engaged in
providing taxable service under the category of 'GTA service/ Transport of

goods by road service'. Appellant were holding Service Tax registration
number-AABC G7906P STOOL It was noticed from ACES that Appellant had

not filled any statutory ST-3 returns as provided under section 70 of FA,

1994 read with Rules 7(1), 7(2) and 7(3) of Service tax rules 1994, for the

period from 04/2014 to 09/2014. Show cause notice dated 23.10.2015

demanding late fees under section 70(1) and proposing penalty under
section 77(2) was issued.

3. Adjudicating Authority vide impugned OIO imposed penalty of Rs.
1000/-under Section 77(2) for contravention of section 70 read with rule 7
of service tax rules, 1994 and also ordered to pay late fees under rule 7(c)

of Service tax rules, 1944, however late fees was not quantified.

4. Being aggrieved with the impugned order, the appellants preferred an
appeal on 23.03.2016 before the Commissioner (Appeals-II) wherein it is
contended that-
I. Appellant has regularly filed all the ST-3 from the date of registration

till date as service receiver under GTA.
II. Appellant has also deposited service tax due regularly to the credit of

Central Government without any single default.
III. Appellant has not claimed any cenvat of credit.
IV. Appellant has no knowledge of computer software of department.

V. System has accepted the return but SST has rejected the ST-3 due to
aeon

an error of Rs. 60/-.

•
5. Personal hearing in the case was granted on 08.11.2016 and °' k
Gaurang Shethwala, CA, appeared before me and reiterated the groun t,. .,

64. .4AO

appeal. He submitted additional submission wherein it is stated that- e#arr%
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I. Appellant has filled ST-3 return online on 06.10.2014 for the period
from 04/2014 TO 09/2014. Physical copy of acknowledgment and ST-3
filled before SST vide letter dated 09.11.2015 so no late fees and
penalty imposable.

II. It is illogical to impose penalty 1f ST-3 was uploaded successfully and

acknowledgement by system of department.

III. SST himself is confirming the filling of ST-3 (uploaded successfully) in

para 6, then there is no question of non-filing of ST-3 but without
attestation.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing.

7. As per section 70 every person liable to pay the service tax is required
to furnish to the Superintendent of Central Excise, with such late fee not
exceeding twenty thousand rupees, for delayed furnishing of return. As per

Rule 7C there will be .levied following fees for delayed filing of service tax
return. A mandatory penalty has been prescribed under Rule 7C of the
Service Tax Rules,

Period of Delay Penalty/late fee After finance ACT 2011

for delay up to 15 days INR 500

for delay beyond 15 days INR 1,000
but up to 30 days
for delay beyond 30 days INR 1,000 + INR 100 per day (from 31st

day subject to a maximum amount of Rs
20000.

8. Section 77 is regarding penalty for contravenes any of the provisions of

Finance act or any rules made there under for which no penalty is separately
provided. For non-filing of ST-3 penalty under section 77(2) is imposable. re+

Penalty is mentioned under section 70 and the Fees is mentioned under ~~!~~~l<~ --~-r~
c. ts% $a• ••'M¢- 4 t
9. Appellant was required to file ST-3 return on or before 25.10.2014\" .4
Appellant has produced ACES screen shot from where it is established that"
ST-3 was uploaded on 06.10.2014 but could not submit due to ignorance of

0
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ACES and computer. System has accepted the return but Superintendent
has rejected the ST-3 due to an, error of Rs. 60/-,and to substantiate this
appellant has produced the screen shot of ACES. Moreover I find that

appellant has submitted physical copy on 09.11.2015. I also find that

appellant has paid tax for period in question and for all earlier period timely.
Keeping in view the effort made to upload return within time and this being

first instance and no malafides are noticed, I am inclined to reduce the

penalty imposed under section 77 to Rs. 250/-. I am also inclined to wave
the late fees imposable under rule 7C as uploading date of ST-3 i.e

06.10.2014 may be treated as date of filing. I modify the impugned OIO to
that extent.

10. In view of above, appeal filed by the appellants is partially allowed.

( 11. 34rsarr za RR a& 3r4it ar ear 3qi#a rha fan nar ?t

11. The appeals filed by the appellant stand disposed off in above terms.

4a?
(3mr gia)

3rrzTara (3r4l - II)..'.)

(UMA SHANKER)
COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

0 "TgL
(R.~PATEL)

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Gayatri Fillers Pvt. Ltd.,
'

406- Sahjanand Complex,

B/h AEC, Naranpura,

Nr. Sola Housing Colony ,

Ahmedabad
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-I, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.
7) P.A. File.


